
AGENDA 
 

County Commissioners’ Hearing Room 
 

Wednesday 
May 11, 2022 

6:00 p.m. 
 
 

Members of the public are welcome to attend meetings in person or listen to the meeting via the audio-
only phone number and conference identification number listed below.  
 

1. Dial 1-872-239-8359 
2. Enter Conference ID: 371 717 982# 

 
Members of the public are asked to mute their phones/devices, until the Commission Chair opens the 
floor for comment.  
 
 
Minutes 
January 25, 2022 
 
Applications 
 
Zoning Text Amendment to amend Article VII, Special Exceptions, Section 7, Special Exceptions, §57.25, 
Solar energy systems, utility scale, on farms in AZD and RCD, sub-section j., in order to clarify language 
that relates to the area of permitted solar arrays and referred to as “area of use” and to clarify the 
limitations set forth for adjacent properties. 
 
General Discussion 
 
Update on Comprehensive Rezoning Update process 
 
Adjourn 

 





DRAFT 
Kent County Agricultural Advisory Commission Meeting Summary 

 
The Kent County Agricultural Advisory Commission met on Tuesday, January 25, 2022, in the County 
Commissioners’ Hearing Room at 400 High Street, Chestertown, Maryland, with the following members 
in attendance: Jennifer Debnam, Chair; John “Buddy” Cahall; Sean Jones; Catherine Abramavage, Richard 
Winters, and Valerie Mason. Also present were William Mackey, Director; Carla Gerber, Deputy Director; 
and Michael Pelletier, Clerk.  

The meeting was called to order at 5:07 p.m. 

APPLICATIONS  

Resolution 2021-18, Resolution to Introduce a Text Amendment to Revise Chapter 222, Zoning, to 
Remove the Requirement Related to the Maximum Percentage of Property in Lots (10% Rule) from the 
Agricultural Zoning District (AZD). 
 
Ms. Gerber informed the members that the 10 percent rule related to the maximum percentage of a 
property that can be subdivided into lots in the AZD, requiring 90 percent of the farm be left intact to 
protect the agricultural use of the property.   
 
The benefits for eliminating the rule would be that it made it easier for farms to diversify and try new 
approaches for new farmers to establish enterprises and that protecting farm size is not the only approach 
to preserve the agricultural character of the County.  
 
The Commission was also informed that there are examples that demonstrate how this rule made it 
difficult for farms that were split by roads or other features, and the property owners were unable to 
subdivide properties and sell them pursuant to the rule.  
 
The members concerned about fragmentation of the AZD. They were concerned that the elimination of 
the 10 percent rule would result in splitting agricultural properties into large, non-agricultural lots.    
 
Identified problems that could arise are that some commercial property owners or out of state property 
owners could purchase subdivided parcels to use as a second home or other non-agricultural use, which 
could have an effect on the agricultural character and economic development of the County. Another 
concern is the number of small “farmettes” that could result should this rule be eliminated.  
 
Mr. Winters added that while living in New Jersey, he saw the deterioration of agricultural lands over the 
course of time and its impact on the State based on policies that allowed large-lot subdivisions.  
 
Mr. Jones made a motion for the Commission to issue a finding that the Commission does not recommend 
elimination of the 10 percent rule but would recommend that the County Commissioners adopt specific 
waiver exceptions on a case-by-case basis. Jennifer Debnam, Chair, John “Buddy” Cahall, Sean Jones, 
Catherine Abramavage, and Richard Winters voted in favor of the motion and Valerie Mason was opposed. 
The motion passed. 
 
 



DRAFT 
 
Resolution 2021-19, Resolution to Introduce a Text Amendment to Revise Chapter 222, Zoning, to 
Amend Setbacks for Certain Animal Related Uses from 600 Feet and 400 Feet to 200 Feet in AZD.  
 
Ms. Gerber informed the members that the proposed text amendment seeks to reduce the setback range 
from 600 or 400 feet to 200 feet related to animal housing, feeding or waste management structures as 
a means of simplifying and standardizing the regulations concerning animal husbandry.  The rule would 
not apply to farms adjacent to other non-agricultural districts so the rule would only effect farms adjacent 
to other farms in the AZD.  
 
Mr. Cahill made a motion for the Commission to issue a favorable recommendation to the County 
Commissioners on the legislation as proposed.  All members were in favor and the motion passed.  
 
Kent County Comprehensive Rezoning Process 
 
Mr. Mackey discussed the anticipated timeline for the Comprehensive Rezoning process. Due to staffing 
shortages; the Comprehensive Rezoning Task Force meetings have been suspended until March, at which 
time the situation will be re-evaluated based on whether staffing vacancies have been filled.  
 
ADJOURN 

There being no further business, the meeting adjourned at 6:10 p.m. 

____________________________    _______/s/Michael Pelletier_________ 
Jennifer Debnam, Chair      Michael Pelletier, Clerk 



Department of Planning, Housing, and Zoning 

 
 

TO: Kent County Agricultural Advisory Commission 

FROM: Bill Mackey, AICP, Director 

MEETING: Wednesday, May 11, 2022 

SUBJECT: Solar Energy System, utility scale on farms in AZD and RCD – Clarification of language 

  

Executive Summary 
 
Request by Applicant 
The applicant is the Department of Planning, Housing, and Zoning, per the request of the Board of Appeals. 
The request is to provide clarification of existing language in the Land Use Ordinance related to the special 
exception use Solar Energy System, utility scale on farms in AZD and RCD, specifically related to the “area 
of use” and the adjacent properties limitations set forth in Article VII, Section 7, §57.25 j. (LUO, p. 428). A 
copy of the signed decision by the Board of Appeals is attached for the Planning Commission’s reference. 
 
Applicable Law 
The Code of Public Laws in Chapter 172 establishes the Agricultural Advisory Commission, whose function 
is to provide advice to the Planning Commission and to the Board of County Commissioners concerning 
any proposals and zoning changes coming before them affecting agriculture in Kent County.   
 
Summary of Staff Report 
The proposed amendment would clarify language that the Board of Appeals found unclear while reviewing 
a recent special exception for a Solar Energy System, utility scale. The Board of Appeals denied the request, 
suggesting that the Department of Planning, Housing, and Zoning put forward a zoning text amendment.  
 
Staff proposes the following amendment to the LUO to clarify the area of use and property adjacency: 
 

j.  The area of use of any Solar Energy System, utility scale may not exceed 5 acres onsite. 
Adjacent properties shall not aggregate solar collection panels by erecting solar panels 
in close proximity to each other to achieve an area exceeding 5 acres.  

 
The staff proposal relies on the existing definition in the LUO to limit the area of use to “Any device or 
combination of devices or elements which rely upon direct sunlight as an energy source, including but not 
limited to any substance or device which collects sunlight for generating energy primarily for use off-
site....”  This would include only the solar array panels and inverters, not the fenced area or landscaping. 
 
The legal representative of the recent solar array applicant submitted a letter with language suggestions 
that are much more specific and detailed in order to address the comments made by the Board of Appeals, 
which is attached for your information. 
 
Recommendation 
Staff recommends sending a favorable recommendation to the Planning Commission and the County 
Commissioners to amend the text in order to clarify the Solar Energy System requirements. The AAC may 
want to consider recommending the staff proposal, applicant’s proposal, or some other text. 
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PRELIMINARY STAFF REPORT 

 
TO: Kent County Agricultural Advisory Commission  
 

SUBJECT: Solar Energy System, utility scale on farms in AZD and RCD – Clarification of language 

 
 Zoning Text Amendment to amend Article VII, Special Exceptions, Section 7, Special 

Exceptions, §57.25, Solar energy systems, utility scale, on farms in AZD and RCD, sub-
section j., to clarify language that relates to the area of permitted solar arrays and referred 
to as “area of use” and to clarify the limitations set forth for adjacent properties. 

 
DATE: May 6, 2022 
 
 
DESCRIPTION OF PROPOSAL 
The Department of Planning, Housing, and Zoning (PHZ) submitted a proposed zoning text amendment 
that would clarify the existing language in the Land Use Ordinance (LUO) related to the conditions in the 
special exceptions provisions related to the use Solar Energy System, utility scale on farms in AZD and RCD. 
 
On April 18, 2022, the Board of Appeals held a public hearing and reviewed a special exception for a Solar 
Energy System, utility scale, proposed at 26001 Still Pond Neck Road. During the review, the Board of 
Appeals opined that the undefined term “area of use” found in Section 7, §57.25 j. of the special exception 
provisions included “all required elements of a Solar Energy System,” which the Board further opined as 
the solar array and equipment, perimeter landscaping, setback areas to the fencing, and access roadways. 
A copy of the signed decision by the Board of Appeals is attached for reference.  
 
Per definition 305.25, Solar Energy System, utility scale is defined as “Any device or combination of devices 
or elements which rely upon direct sunlight as an energy source, including but not limited to any substance 
or device which collects sunlight for generating energy primarily for use off-site. Energy generated may 
be used to serve on site power needs.” The Board of Appeals denied the application and requested that 
the Land Use Ordinance be re-written to clarify the “area of use.” The Board also noted that the adjacent 
properties sentence in the same Section 7, §57.25 j. was unclear as to what was being referenced.  
 
Staff proposes the following amendment to the LUO to clarify the area of use and address adjacency: 
 

j.  The area of use of any Solar Energy System, utility scale may not exceed 5 acres onsite. 
Adjacent properties shall not aggregate solar collection panels by erecting solar panels 
in close proximity to each other to achieve an area exceeding 5 acres.  

 
As a defined term, the use Solar Energy System, utility scale and therefore its corresponding “area of use” 
is limited to the definition of the defined term, “Any device or combination of devices or elements which 
rely upon direct sunlight as an energy source, including but not limited to any substance or device which 
collects sunlight for generating energy primarily for use off-site....” This would include only the solar array 
panels and inverters, not the fenced area or landscaping. This is the interpretation that staff used when 
advising the applicant. It relies on the existing definition along with the special exception conditions. 
 
The legal representative of the recent solar array applicant submitted a letter with language suggestions 
that are much more specific and detailed in order to address the comments made by the Board of Appeals, 
which is attached for your information. 
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The staff proposal would read as follows if inserted in the special exception conditions for the use: 
 

57.25 Solar energy systems, utility scale, on farms in AZD and RCD provided:  
 

a. A solar collection device or combination of devices are designed and located to avoid 
glare or reflection onto adjacent properties and adjacent roadways and shall not 
interfere with traffic or create a safety hazard.  

b. Screening, capable of providing year-round screening, is provided along all sides that do 
not collect energy.  

c. Roof mounted solar collection devices shall not extend more than 10 feet from the top 
of the roof. The total height of the building, including the solar collection devices, shall 
comply with the height regulations established for each zoning district.  

d. Solar collection devices shall not exceed 38 feet in height.  
e. The solar collection system shall be incidental to the use of the farm.  
f. Installation of the solar collection system shall not adversely impact adjacent properties.  
g. All structures associated with the solar collection system shall be neither visually 

intrusive nor inappropriate to their setting.  
h. All solar collection devices shall register with the Department of Emergency Services and 

shall submit a map noting the location of the solar collection devices and the panel 
disconnect.  

i. Other than wire size, there shall be no alteration of utility infrastructure to 
accommodate the system.  

j. The area of use of any Solar Energy System, utility scale may not exceed 5 acres onsite. 
Adjacent properties shall not aggregate solar collection panels by erecting solar panels 
in close proximity to each other to achieve an area exceeding 5 acres.  

k. In AZD, the area developed by a utility scale solar energy system is considered 
development and counted toward the maximum percentage of the property in lots.  

l. Tree removal shall be minimized and any removal shall be mitigated in accordance with 
the Critical Area Program requirements.  

m. The applicant shall demonstrate that a utility scale solar energy system shall not 
unreasonably interfere with the view of, or from, sites of significant public interest such 
as public parks, a national or state designated scenic byway, a structure listed in the 
Kent County Historic Site Survey, an historic district, or the Chesapeake Bay and its 
tributaries  

 
 
APPLICABLE LAW 
The Code of Public Laws in Chapter 172 establishes the Agricultural Advisory Commission, whose function 
is to provide advice to the Planning Commission of Kent County and to the Board of County Commissioners 
concerning any proposals and zoning changes coming before them affecting agriculture in Kent County. 
The Planning Director is required to notify the Commission of all such proposals, such as text amendments, 
and the Commission is required to render its advice. The Commission’s role includes offering 
recommendations for changes and programs that will improve and promote agriculture in the County. 
 
COMPREHENSIVE PLAN 
The proposed text amendment is consistent with the Kent County Comprehensive Plan. 
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Strategy: Identify and zone locations suitable for larger/utility scale renewable resource 
facilities.  
 
Continue to include provisions in the Land Use Ordinance which provide suitable locations 
for large scale renewable energy facilities. Such areas will be located to not unduly 
impinge on the County’s rural character nor its productive agricultural lands (p. 88). 
 

 
STAFF COMMENT 
As the purpose of amending the text would be to clarify existing language, there should be no effect on 
agricultural uses or properties. The currently permitted use would remain the same and be better defined. 
 
When the Planning Commission reviews the item, the Planning Commission will need to consider the 
public need for the amendment and consistency with the Comprehensive Plan and Land Use Ordinance. 
 
The public need for the amendment is to provide clarification for the Board of Appeals and the public, so 
applications are able to be approved via the special exception provisions that were adopted for the use.  
 
 
RECOMMENDATION 
Staff recommends sending a favorable recommendation to the Planning Commission and the County 
Commissioners to amend the text in order to clarify the Solar Energy System requirements. The AAC may 
want to consider recommending the staff proposal, applicant’s proposal, or some other text. 
 
 
Attachments  
• Letter from Anthony Kupersmith, dated April 29, 2022 
• Decision by the Board of Appeals, dated April 28, 2022 



 

 

 

Anthony Kupersmith 
akupersmith@mdswlaw.com 
(410) 934-3910 Direct 
 
April 29, 2022 
 
VIA EMAIL DELIVERY to wmackey@kentgov.org  
William Mackey 
Director of Planning, Housing, and Zoning 
R. Clayton Mitchell, Jr. Kent County Government Center 
400 High Street 
Chestertown, Maryland 21620 
 
Re:   Zoning Text Amendment to Clarify “Area of Use” for Utility Scale Solar Projects 

in the AZD District 
 

Dear Mr. Mackey: 
 
This is to provide comments on behalf of 25809a Still Pond Neck, LLC in support of the above-
mentioned zoning text amendment (“ZTA”).  The prospect of such a text amendment was 
discussed at the Board of Zoning Appeals’ (“BZA”) public hearing on 25809a Still Pond Neck, 
LLC’s application for a special exception for a community solar project (the “Still Pond Project”) 
on April 18, 2022.  We understand that your office is in the process of drafting a ZTA to clarify 
“area of use” and are grateful for the opportunity to comment.  
 
The Kent County Code currently requires that the “area of use” for utility scale solar projects on 
farms in the AZD and RCD Districts be limited to five acres in size: 
 

57.25  Solar energy systems, utility scale, on farms in the AZD and RCD 
provided: 
 
. . .  
 

j. The area of use may not exceed 5 acres onsite.  Adjacent properties shall 
not aggregate solar collection panels to achieve an area exceeding 5 acres. 

 
. . . 

 
See Kent County Code, Article VI, Section 11 57.25(j).  Although the 25809a Still Pond Neck, 
LLC team and Kent County Planning, Housing, and Zoning staff (“Staff”) interpreted “area of 
use” to mean the panels themselves, the BZA determined that the phrase “area of use” was 
ambiguous and could be read to encompass not only the panels but also the entire area inside the 
security fence as well as the required 60’ landscape buffer outside of the fence.  If the BZA’s 
interpretation were to stand, this would significantly reduce the generating capacity of the Still 
Pond Solar Project, likely rendering it and other similar community projects economically 

mailto:wmackey@kentgov.org


 
 

 

unfeasible.  The Chair of the BZA, Dr. Townshend, and the Board’s attorney, Chris Drummond, 
indicated that a ZTA would be an appropriate means of clarifying the phrase “area of use”.   
 
We continue to believe that Staff’s original interpretation of “area of use” as encompassing the 
panel array is correct but understand that “area of use” may be best clarified by the ZTA as the 
entire area inside of the security fence.  If the ZTA will indeed be limited to area inside the security 
fence, we respectfully request that Staff consider expressly excluding the landscape buffer and 
other improvements outside the fence from the definition of “area of use”.  For example: 
 

j. The area of use may not exceed 5 acres onsite.  “Area of use” means the 
area within the solar array’s security fence or approved barrier and does not 
include landscape buffers, access roads, or utility-required improvements 
occurring outside of the fenced or barriered area.  Adjacent properties shall 
not aggregate solar collection panels to achieve an area exceeding 5 acres. 

 
We believe that the legislative history of the County’s current utility scale solar regulations on 
farms in the AZD and prior decisions taken by the BZA on special exceptions for solar support the 
proposed ZTA language above.  In addition, it is important to note that community solar projects, 
including this Project, serve the public interest by allowing consumers, who do not wish to install 
solar panels on their property or who are unable to do so, to purchase solar energy.  Community 
solar projects of this type are limited in scope by State law, have substantially less impact on 
agricultural land than the typical larger scale utility solar project, and are required to have security 
fences pursuant to the National Electric Code.  The proposed ZTA is also consistent with the Kent 
County Comprehensive Plan’s sustainability and environmental goals.  Finally, the effect of the 
proposed ZTA would be limited to solar projects in the AZD and RCD since the term “area of use” 
does not appear in other sections of the Code.    
 
Thank you for considering our comments on the proposed ZTA and for your continued attention 
to this matter.  We look forward to further engaging in the ZTA process and would be happy to 
provide additional information and feedback as needed. 
 
Very truly yours, 
 

 
Anthony P. Kupersmith 
 
 
cc:  Carla Gerber, Deputy Director of Planning, Housing, and Zoning 

Cory McCandless, SGC Power 
 Connor Gonzalez, SGC Power 




















	AAC_Meeting_05_11_2022.pdf
	AAC 1-25-22 Meeting Minutes DRAFT
	AAC Staff Report Binder 05-11-2022
	Solar Array to be Five Acres - ZTA -AAC Staff Report REV.pdf
	Letter - B. Mackey
	SGC - Still Pond Neck Memorandum and Decision-signed

	Blank Page

